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 1.  TIME:  9:00   CASE#: MSC13-02715 
CASE NAME: CAVANAGH VS. SWALLOW 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY BRADLEY CAVANAGH 
* TENTATIVE RULING: * 
 
Hearing continued to 9/19/18 at 9:00 a.m. in Dept. 9 at the request of the moving party. 

 

  

 2.  TIME:  9:00   CASE#: MSC15-00305 
CASE NAME: SMITH VS. SMITH 
HEARING ON MOTION TO CONSOLIDATE 
FILED BY RAYMOND D. SMITH, RAYMOND D. SMITH, INC. 
* TENTATIVE RULING: * 
 
Before the Court is a motion to consolidate/coordinate (the “Motion”) filed by defendant 
Raymond D. Smith, an individual, and his corporation, Raymond D. Smith, Inc., a California 
corporation (“Defendants,” collectively).  The Motion is opposed by plaintiff Marlene Smith 
(“Plaintiff”).  By way of the Motion, Defendants seek to consolidate or coordinate this matter with 
a matter pending or apparently recently disposed of in Alameda County Superior Court case 
number: RG17886941.  (See Plaintiff’s Request for Judicial Notice, attached as “Exhibit B” 
(Order Sustaining Demurrer Without Leave to Amend).)  For the reasons stated below, the 
Motion is denied. 
 

I. Consolidation 
 

CCP section 1048, subdivision (a), provides: 
When actions involving a common question of law or fact are pending before the court, it   
may order a joint hearing or trial of any or all the matters in issue in the actions; it may 
order all the actions consolidated and it may make such orders concerning proceedings 
therein as may tend to avoid unnecessary costs or delay. 

(emphasis added.) 
 
By the plain meaning of the above-quoted governing statute, consolidation is proper when 
actions are pending before the court, that is—the same court—not matters pending before 
separate courts in different counties.  Defendants offer no authority authorizing this Court to 
consolidate into one action two actions pending (or recently disposed of) in a separate 
jurisdiction.  Accordingly, the Motion is denied insofar as it seeks to consolidate the two actions. 
 

II. Coordination 
 

CCP section 404 provides: 
When civil actions sharing a common question of fact or law are pending in different 
courts, a petition for coordination may be submitted to the Chairperson of the Judicial 
Council, by the presiding judge of any such court, or by any party to one of the actions 
after obtaining permission from the presiding judge, or by all of the parties plaintiff or 
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defendant in any such action. A petition for coordination, or a motion for permission to 
submit a petition, shall be supported by a declaration stating facts showing that the 
actions are complex, as defined by the Judicial Council and that the actions meet the 
standards specified in Section 404.1. On receipt of a petition for coordination, the 
Chairperson of the Judicial Council may assign a judge to determine whether the actions 
are complex, and if so, whether coordination of the actions is appropriate, or the 
Chairperson of the Judicial Council may authorize the presiding judge of a court to 
assign the matter to judicial officers of the court to make the determination in the same 
manner as assignments are made in other civil cases. 

 
Here, Defendants have failed to satisfy the mandates proscribed by CCP section 404.  The 
statute mandates first petitioning the Chairperson of the Judicial Council and that petition “shall 
be supported by a declaration stating facts showing that the actions are complex....” Here, 
Defendants provide no such petition, nor motion for a petition, nor the requisite declaration.  On 
the contrary, Defendants argue that the actions are not complex.  (See Memo of P and As ISO 
of Motion to Consolidate at p. 9:21-27.)  And thus, this procedure is not available to Defendants, 
and the Motion is denied insofar as it seeks to coordinate the two actions.  
 
The Court notes that Defendants’ Notice of Motion cites the Declaration of Ligia M. Parmenter in 
Support of the Motion.  (Amended Notice of Motion filed 07/08/2018, at p. 6:16-18; Notice of 
Motion filed 6/25/2018.)  That declaration, however, is not included in the printed file of this 
action, nor is it listed in the Court’s online database (Open Access).  If Defendants believe that 
they have filed that declaration, they should immediately provide the Court with documentation 
confirming the same. 
 
Because Defendants offer no proper authority nor convincing argument supporting the Motion, 
the Motion is denied.  
 
Plaintiff’s unopposed request for judicial notice is granted.  The Court takes judicial notice of the 
documents proffered not for the truth of the facts asserted therein, but for their legally operative 
effect.  (Fontenot v. Wells Fargo Bank, N.A. (2011) 198 Cal.App.4th 256, 265; disapproved of on 
other grounds.) 

 

  

 3.  TIME:  9:00   CASE#: MSC15-01614 
CASE NAME: EUGENE SPENCER VS. SAFEGUARD PROPERTIES 
HEARING ON MOTION TO CONTEST THE GOOD FAITH OF SETTLEMENT 
FILED BY BANK OF AMERICA, N.A., et al. 
* TENTATIVE RULING: * 
 
The Motion of Defendants Bank of America, et al, contesting the good faith settlement of 
Defendants Ghoneim and Chiba is granted.  There is insufficient information presented by 
proposed settling defendants relating to Plaintiff’s potential future damages, both economic and 
noneconomic, and their proportionate share of liability for the Court to determine that the 
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settlement is in good faith pursuant to CCP 877.6 and the factors enumerated in Tech Bilt v. 
Woodward –Clyde (1985) 38 Cal.3d 488. 

  

 4.  TIME:  9:00   CASE#: MSC16-00407 
CASE NAME: BRYON JENSEN VS. JOHN MUIR MED 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY JOHN MUIR MEDICAL CENTER 
* TENTATIVE RULING: * 
 
Dr. Ran Kim performed sigmoid colon resection surgery on Plaintiff Byron Jensen on December 
12, 2014, at John Muir Hospital.  Postoperatively, Plaintiff developed an anastomotic leak and 
became septic.  He alleges that both Dr. Kim and John Muir Medical Center were negligent in 
his care and treatment in performing the surgery and managing the complications thereafter, 
leaving him with permanent injuries.  Dr. Kim and John Muir have moved for summary 
judgment, arguing they complied with the standard of care and their actions did not cause any 
injuries or damages.   

John Muir’s Motion for Summary Judgment set for this date and Dr. Kim’s Motion for Summary 
Judgment set for 9/5/18 are continued by the Court to 9/7/18, 10AM, Dept. 9.   

Also continued to 9/7/18, 10AM, Dept. 9 are John Muir’s Motion for Protective Order, 
presently set for 9/5/18, as well as the Issue Conference presently set for 9/6/18.  Tentative 
rulings for the Motions for Summary Judgment and Protective Order will be e-mailed to counsel 
no later than 9/5/18. 

 

  

 5.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY VS. YOSEMITE CAPITAL 
HEARING ON MOTION TO EXPUNGE LIS PENDENS 
FILED BY YOSEMITE CAPITAL, LLC, RUSH MY FILE INC. 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar.  Entire action dismissed. 

 

  

 6.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY VS. YOSEMITE CAPITAL 
HEARING ON MOTION FOR RECONSIDERATION OF ORDER TO SET ASIDE DEFAULT 
FILED BY PURUSHOTHAM  REDDY 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar.  Entire action dismissed. 
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 7.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY VS. YOSEMITE CAPITAL 
HEARING ON DEMURRER TO ANSWER OF YOSEMITE CAPITAL 
FILED BY PURUSHOTHAM  REDDY 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar.  Entire action dismissed. 

 

  

 8.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY VS. YOSEMITE CAPITAL 
HEARING ON MOTION FOR TO ANSWER OF RUSH MY FILE INC. 
FILED BY PURUSHOTHAM  REDDY 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar.  Entire action dismissed. 

 

  

 9.  TIME:  9:00   CASE#: MSC17-00598 
CASE NAME: REDDY VS. YOSEMITE CAPITAL 
HEARING ON STATUS REVIEW RE: BANKRUPTCY 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar.  Entire action dismissed. 

 

  

10.  TIME:  9:00   CASE#: MSC17-01581 
CASE NAME: NETWORK THERAPIES  VS.  MMS QUALITY NURSING 
HEARING ON MOTION TO COMPEL JUDGMENT DEBTOR TO PRODUCE DOCUMENTS 
FILED BY NETWORK THERAPIES, INC. 
* TENTATIVE RULING: * 
 
Unopposed – granted. 
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11.  TIME:  9:00   CASE#: MSC17-02571 
CASE NAME: ROEBBELEN  VS.  WEST CONTRA COSTA U.S.D. 
HEARING ON MOTION FOR LEAVE TO FILE CROSS-COMPLAINT 
FILED BY WEST CONTRA COSTA UNIFIED SCHOOL DISTRICT 
* TENTATIVE RULING: * 
 

Defendant West Contra Costa Unified School District’s motion for leave to file a cross-

complaint is granted. The District shall file its cross-complaint and serve Roebbelen by 

September 5. It shall promptly serve the other named cross-defendants.  

Defendant seeks leave to file a cross-complaint against Roebbelen Contracting and 

three other companies, all of whom are involved in a construction projected at Nystrom 

Elementary School. The parties agree that the District’s claims are compulsory cross-claims.  

The District’s motion is brought under Code of Civil Procedure §426.50. Section 426.50 

states in part that “[t]he court, after notice to the adverse party, shall grant, upon such terms as 

may be just to the parties, leave to amend the pleading, or to file the cross-complaint, to assert 

such cause if the party who failed to plead the cause acted in good faith. This subdivision shall 

be liberally construed to avoid forfeiture of causes of action.”  

Thus, under Code of Civil Procedure § 426.50, “[a] motion to file a cross-complaint at 

any time during the course of the action must be granted unless bad faith of the moving party is 

demonstrated where forfeiture would otherwise result. Factors such as oversight, inadvertence, 

neglect, mistake or other cause, are insufficient grounds to deny the motion unless 

accompanied by bad faith.” (Silver Orgs. v. Frank (1990) 217 Cal.App.3d 94, 99.) Bad faith is 

“not simply bad judgment or negligence, but rather . . . the conscious doing of a wrong because 

of dishonest purpose or moral obliquity; . . . it contemplates a state of mind affirmatively 

operating with furtive design or ill will. [Citation.]” (Id. at p. 100.) 

Courts have stated the test for determining bad faith in several ways. In Silver Orgs. the 

court stated that a motion under 426.50 must be granted unless there is substantial evidence of 

bad faith. (Silver Orgs., supra, 217 Cal.App.3d at p. 99.) In Gherman v. Colburn (1977) 72 

Cal.App.3d 544, 559, the court stated that the trial court has some modicum of discretion in 

determining whether or not a defendant has acted in good faith. Finally, in Foot's Transfer & 

Storage Co. v. Superior Court (1980) 114 Cal.App.3d 897, 902, the court followed Gherman’s 

“modicum of discretion” standard but also stated that “a strong showing of bad faith be made in 

order to support a denial of the right to file a cross-complaint under [426.50].”  

Thus, regardless of the exact standard used, it is clear that there must be strong 

evidence of bad faith by the District in order to deny this motion. District explained that they 

waited to file their cross-complaint because they were attempting to reach an agreement on 

indemnity with Interactive Resources and Seville Group. (Gilbert Decl. ¶3.) The District also 

waited to file their cross-complaint because it needed time to assess its exposure on this 
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project, which was a $20 million bid, and determine its direct claims against Roebbelen. (Gilbert 

Decl. ¶4.)  

Roebbelen’s evidence provides background on the dispute between the parties. The 

evidence shows that the District was aware of the delays with the project in 2015 and 2016, but 

that the District did not state that it blamed Roebbelen for these delays. (Gallion Decl. ¶¶ 5-6.) In 

the spring of 2017, the District stopped paying Roebbelen and Roebbelen filed a government 

claim. (Gallion Decl. ¶9; Klotsche Decl. ¶ 2.) Between May and August 2017, the District 

provided a “punch list” of items that the District wanted fixed on the project. (Gallion Decl. ¶¶10.) 

Roebbelen says that it completed all items on the “punch list” and was told that there were a few 

more items to fix, but the District never provided Roebbelen with an updated list. (Gallion Decl. 

¶¶ 11-16; Klotsche Decl. ¶¶ 4-9.) Roebbelen’s evidence appears to show that the District was 

aware of at least some of its claims against Roebbelen when it filed its answer in this case. This 

does not, however, show bad faith by the District.   

Because the parties’ evidence does not show bad faith by the District, the District’s 

motion is granted.  

 

 
 

  

12.  TIME:  9:00   CASE#: MSC18-00637 
CASE NAME: NANCY FERREL VS. MECHANICS BANK 
HEARING ON DEMURRER TO 1st Amended COMPLAINT 
FILED BY MECHANICS BANK 
* TENTATIVE RULING: * 
 
Continued by the Court to 9/12/18, 9AM, Dept. 9. 

  

13.  TIME:  9:00   CASE#: MSC18-00945 
CASE NAME: CORDOBA VS. DELGADO 
HEARING ON MOTION FOR ORDER EXPUNGING LIS PENDENS 
FILED BY MATTHEW DELGADO, et al. 
* TENTATIVE RULING: * 
 
The motion is denied.  At the outset, it is noted that the complaint in this case contains multiple 
causes of action, many of which are equitable claims, and among which relevant to this motion 
are:  Quiet Title, Partition, Equitable and Promissory Estoppel, Fraud, Financial Elder Abuse, 
etc.  The complaint does not state a cause of action seeking money damages.  Pursuant to CCP 
405.20, when a claim is stated in the complaint relating to “real property” claim, a lis pendens 
may be recorded against the property.  See also CCP 405.4, et seq.    In this case Plaintiff 
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alleges several causes of action affecting title to or the right to possession of specific real 
property.  Gale v. Superior Court (2004) 122 Cal.App.4th 1388.  In fact, filing a lis pendens is 
required when  the complaint contains a cause of action for partition (CCP 872.250) or quiet 
title (CCP 761.010).  Plaintiff’s declaration, together with the documentary evidence attached is 
sufficient to establish that her claim has merit and validity, thus necessary to a prima facie 
showing which has not been rebutted by defendants. 

 

  

14.  TIME:  9:00   CASE#: MSC18-00977 
CASE NAME: MARILYN LAWSON  VS.   S&S PROPERTY GROUP 
HEARING ON MOTION TO SET ASIDE DEFAULT AND DEFAULT JUDGMENT 
FILED BY S&S PROPERTY GROUP LLC 
* TENTATIVE RULING: * 
 
             Defendant S & S Property Group LLC’s Motion to Set Aside Default and/or Default 
Judgment is granted.   
 
 On May 15, 2018, Plaintiff Marilyn Lawson filed her complaint against S & S Property 
Group LLC for injunctive relief and permanent injunction.  The complaint and summons were 
properly served on Defendant’s agent for service of process.  Plaintiff’s request for default was 
entered on June 22, 2018.   
 
 Defendant S & S Property Group LLC brings this motion pursuant to CCP § 473(b) on 
the ground the default and any judgment taken against Defendant were due to mistake, 
inadvertence, surprise and excusable neglect.  Defendant’s claim of surprise and mistake is 
supported by Ms. Douangvilay Sananikone’s declaration.  Ms. Sananikone, the manager of         
S & S Property Group, declares that after receipt of the summons and complaint, she contacted 
the title company that issued the title insurance when S & S purchased 148 E. 17th Street, in 
Pittsburg, California. She mistakenly believed the title insurance company would retain a lawyer 
to represent and timely defend the action. It was a surprise when the title company declined 
representation on June 26, 2018. Defendant retained independent counsel immediately upon 
notification, but the default had been entered. 
 
  The court is empowered to relieve a party “upon any terms as may be just … from a 
judgment, dismissal, order, or other proceeding taken against him or her through his or her 
mistake, inadvertence, surprise, or excusable neglect.” (CCP § 473(b).) The motion is 
addressed to the sound discretion of the court. (Weitz v. Yankosky (1966) 63 Cal.2d 849, 854.)  
“‘It is the policy of the law to favor, wherever possible, a hearing on the merits, and appellate 
courts are much more disposed to affirm an order where the result is to compel a trial upon the 
merits than they are when the judgment by default is allowed to stand and it appears that a 
substantial defense could be made.’ [Citation.]” (Murray & Murray v. Raissi Real Estate 
Development, LLC (2015) 233 Cal.App.4th 379, 388.)  Moreover, “Because the law favors 
disposing of cases on their merits, ‘any doubts in applying section 473 must be resolved in favor 
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of the party seeking relief from default [citations].”  (Fasuyi v. Permatex, Inc. (2008) 167 
Cal.App.4th 681, 696.)    
 
  Defendant has demonstrated mistake and surprise in failing to timely file a responsive 
pleading.  The motion is therefore granted pursuant to CCP § 473(b).   
 
 Defendant shall file and serve responsive pleadings on or before September 5, 2018. 

 

  

15.  TIME:  9:00   CASE#: MSC18-01391 
CASE NAME: MERIWEST CREDIT UNION  VS.  LABRIEN ANDERSON 
HEARING ON APPLICATION FOR WRIT OF POSSESSION 
FILED BY PLAINTIFF 
* TENTATIVE RULING: * 
 
No proof of service is on file.  Therefore, the matter is dropped without prejudice unless  
Plaintiff has a valid proof of service which may be submitted, and the application will be granted 
as no opposition has been filed. 

 

  

16.  TIME:  9:00   CASE#: MSL11-09453 
CASE NAME: TBF FINANCIAL VS. ARMOR SECURITY 
HEARING ON MOTION FOR ASSIGNMENT ORDER 
FILED BY TBF FINANCIAL, LLC 
* TENTATIVE RULING: * 
 
Hearing dropped from calendar at the request of the moving party. 

 

  

17.  TIME:  9:00   CASE#: MSN17-2188 
CASE NAME: RICHMOND DEVELOPMENT CO.  VS.  CITY OF RICHMOND 
HEARING ON MOTION FOR STAY OF ENFORCEMENT OF PRELIMINARY INJUNCTION 
FILED BY CITY OF RICHMOND, et al. 
* TENTATIVE RULING: * 
 

Plaintiffs want to develop certain property in Change Area 12 of the City of Richmond, 
California.  Defendants plan to pass a General Plan Amendment to downzone the property and 
prevent this development.  Defendant City of Richmond adopted emergency moratoria on 
plaintiffs’ pending development applications, the last of which will expire on February 7, 2019. 

 
On May 11, 2018, this court issued an Order granting in part plaintiffs’ request for 

issuance of a preliminary injunction.  The court ruled, “defendants are temporarily enjoined, 
absent further order of this court, from enacting the General Plan Amendment . . .  However, the 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 
HEARING DATE:   08/29/18 

 
 

- 9 - 

court is not preventing defendants from engaging in acts in preparation for enacting [the] 
General Plan Amendment, including, but not limited to, doing studies, holding meetings or 
hearings, or consulting with stakeholders.  Nor is the court staying enforcement of the City’s 
urgency [moratorium] Ordinance Nos. 4-17, 5-17, or 5-18.” 

 
Defendants have now appealed the Order and move to stay its enforcement pending the 

appeal. 
 
The motion is denied. 
 
Analysis 
 
Code of Civil Procedure section 918 provides as follows: 
 

(a) Subject to subdivision (b), the trial court may stay the enforcement 
of any judgment or order. 
 

(b) If the enforcement of the judgment or order would be stayed on 
appeal only by the giving of an undertaking, a trial court shall not 
have power, without the consent of the adverse party, to stay the 
enforcement thereof pursuant to this section for a period which 
extends for more than 10 days beyond the last date on which a 
notice of appeal could be filed. 
 

(c) This section applies whether or not an appeal will be taken from 
the judgment or order and whether or not a notice of appeal has 
been filed. 

 
Thus, under this section the court has discretion to stay enforcement of its Order. 
 

The parties agree that a party appealing an order must do two things to obtain a stay of 
enforcement of the order pending an appeal:  (1) convincingly show that substantial questions 
will be raised on appeal; and (2) demonstrate that, without the stay, the party would suffer 
irreparable harm outweighing the harm that would be suffered by the other party.  (See Smith v. 
Selma Community Hospital (2010) 188 Cal.App.4th 1, 18.)  The court is not persuaded that 
defendants have made either showing.   

 
Taking up the second required showing first, the Order permits defendants to take every 

step necessary to adopt the General Plan Amendment, except one – actually holding the vote.  
Defendants have not submitted any evidence to show how the Order harms them.  The City has 
been talking about passing the General Plan Amendment since December 12, 2016.  
Defendants have presented no evidence that any progress whatsoever has been made toward 
doing so.  They have not shown what steps they are taking to advance the General Plan 
Amendment process.  They have not shown where they are in that process.  They have not 
shown when they will be prepared to hold the vote if the Order is stayed.  When it issued the 
Order on May 11, 2018, the court was prepared to consider a trial date regarding the request for 
a permanent injunction before expiration of the moratorium on February 7, 2019.  Defendants 
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have not shown they could hold a vote on the General Plan Amendment before then.  Thus, 
they have not shown how the Order has harmed them.   

 
Instead of submitting any evidence regarding actual harm, defendants rely on the 

categorical assertion that the Order “has irreparably harmed the City by taking away its ability to 
enact zoning legislation.”   

 
The court disagrees.  Any injunction issued under section 91003 may impair a local 

entity’s ability to enact legislation pending a trial on the merits.  If defendants’ argument were 
correct, it would mean that no injunction could ever be granted under section 91003.  The 
Legislature enacted section 91003 and authorized an injunction upon a preliminary showing of a 
violation of the Political Reform Act.  Thus, clearly, the State Legislature does not find a hold on 
local legislation related to a violation of the Political Reform Act to constitute irreparable harm or 
a ground to deny an injunction.  The court cannot assume the Legislature to have engaged in an 
idle act – authorizing an injunction that could never be granted. 

 
Finally, when the trial in this case ultimately occurs, the City will be able to hold the vote 

if no permanent injunction is issued.  The City fails to show how any harm caused by delay in 
the vote will not be cured fully and immediately once the vote is finally held. 

 
In its Reply Brief, the City argues it will be permanently harmed because plaintiffs will 

now be able to vest their development rights before it can adopt the General Plan Amendment.  
However, it presents no evidence of this or legal argument explaining how the development 
process will proceed once the moratorium expires. 
 

Regarding the first requirement, to show “convincingly . . . that substantial questions will 
be raised on appeal,” defendants raise three arguments.  None is persuasive. 

 
First, defendants argue that the court improperly ruled it was unnecessary for plaintiffs to 

prove the official action would not have occurred except for Mayor Butt’s alleged violations and 
that the analysis the court did regarding the merits was not sufficiently tethered to the facts.   

 
The court disagrees.  Section 91003 authorizes the issuance of a preliminary injunction 

on a “showing . . . that a violation . . . has occurred.”  (Gov’t C. § 91003 (b).)  It only requires 
more at trial for a ruling that the action taken is void.  Then the plaintiff must prove not only the 
violation but also that the official action “might not otherwise have been taken or approved.”  
(Ibid.)   

 
Notwithstanding this, the court did analyze all the evidence and it made a finding that the 

“emails on December 12, 2016 clearly show that Mayor Butt initiated the idea of resurrecting the 
attempt to save the North Richmond Shoreline as open space.” 

 
Defendants argue that the court ignored a statement made by Councilmember 

McLaughlin.  On December 12, 2016, Mayor Butt emailed McLaughlin and said, “When [two 
new City Councilmembers] take office, it may be the last chance to save the North Richmond 
Shoreline as open space. . . . There should be four votes to change the General Plan 
designation to . . . Open Space/Parks . . . You would have to move fast before any of [three 
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projects already planned for the area] gets vested.  I suggest January 17 [2017].”  (Ibid.)   
McLaughlin responded, “Thank you, Tom.  I was thinking about this as well, and will put it on the 
agenda for 1/17.” 

 
The court considered McLaughlin’s response before issuing the Order.  It also 

considered that defendants submitted no declaration from McLaughlin to clarify what “this” was 
or whether McLaughlin would have made the addition to the agenda unless Butt had proposed 
it.  The email itself says McLaughlin will put the matter on the agenda, not that she was already 
planning to put it on the agenda before she ever heard from Butt.  The court also considered 
that McLaughlin repeatedly sought, and received, advice from Butt thereafter.  It was only after 
considering all the evidence that the court concluded plaintiffs had a reasonable possibility of 
proving the outcome would have been different absent the violation. 

 
Second, defendants argue the court improperly balanced the harms imposed by the 

Order.  The court disagrees.  Defendants again argue here that the harm to the City by granting 
the Order is in removing its ability to enact zoning legislation.  However, the court did not do 
that.  It permitted the City to take every step necessary in preparation for a General Plan 
Amendment except for holding the vote – a final step that the City has not proved (even after 
two opportunities) it could take before the early trial date in January 2019 that the court 
assumed the parties would request.  The court saw no harm to the City from the narrowly 
crafted Order that it issued. 

   
Third, defendants argue that the court’s Order violates Civil Code section 3423 and CCP 

§ 526 (b)(7).  Again, the court disagrees.  In a later and more specific statute, Government Code 
section 91003, the Legislature has authorized the issuance of a preliminary injunction against 
official action in relation to a violation of the Political Reform Act.  Clearly, “official action” may 
include legislation.  Therefore, notwithstanding more general statutes, such as CC § 3423 and 
CCP § 526 (b)(7), the Legislature has authorized a preliminary injunction on legislative action 
upon a showing of a violation of the Political Reform Act.  To agree with defendants’ argument is 
to render section 91003 a nullity. 

 
If this tentative ruling is not accepted, the parties shall be prepared to discuss the 

following at oral argument: 
 
1. Whether the appeal of the Order prevents the court from conducting a trial on the 

issues regarding the alleged violations of the Political Reform Act before February 7, 
2019; 

 
2. Setting aside issues concerning the scope of any stay while the Order is being 

appealed, any other reasons why a trial on the issues regarding the alleged 
violations of the Political Reform Act cannot take place before February 7, 2019; 

 
3. If a trial on those issues cannot take place before February 7, 2019, any reasons why 

the City cannot extend the moratorium; 
 
4. How much progress the City has made in the General Plan Amendment process so 

far; 
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5. Why the City believes plaintiffs’ rights will vest before the City is ready for a vote on 

the General Plan Amendment. 

 

  

18.  TIME:  9:00   CASE#: MSN18-1547 
CASE NAME: LOPEZ VS. QUISPE 
HEARING ON DEMURRER TO U.D. COMPLAINT 
FILED BY MARIA QUISPE 
* TENTATIVE RULING: * 
 
This matter is continued to September 19, 2018 at 9:00 a.m. in Department 9.  Defendants’ 
demurrer was not timely served on Plaintiff.  Code of Civil Procedure §1005(b) requires that a 
demurrer must be served at least 16 court days before the hearing plus an additional 5 days if 
service is done by mail. Defendants mailed their demurrer to Plaintiff on August 6, 2018, which 
is 17 court days before the hearing. This services is not timely as it does not include the 
appropriate time for mailing.  
 
The Court continues this matter so that Plaintiff may file a substantive opposition.  Plaintiff may 
file and serve a supplemental opposition addressing the merits of Defendants’ demurrer.  
Defendants may then file and serve a reply responding to the supplemental opposition.  
Any such filings will be due per code. If Plaintiff does not timely file a supplemental opposition, 
the Court will consider the demurrer unopposed. 

 

  

19.  TIME:  9:01   CASE#: MSN18-1371 
CASE NAME: HPK HILLTOP VS. MALDONADO CONSTRUCTION 
HEARING ON MOTION FOR ORDER THAT MATTERS BE DEEMED ADMITTED 
FILED BY HPK HILLTOP CENTER, LLC 
* TENTATIVE RULING: * 
 
Unopposed – granted. 

 

 

 


